
LOUISIANA HOSPITAL ASSOCIATION 

IMPACT LAWBRIEF 
 

Louisiana Hospital Association • 9521 Brookline Avenue 
Baton Rouge, LA 70809-1431 • (225) 928-0026 • Fax (225) 923-1004 • www.LHAOnline.org 
 

Volume 23, No. 9 September 26, 2008 
 

In this month’s issue 
 

 Call for Sponsors 
 The Balance of Leadership in Peer Review 
 Landmark Peer Review Ruling – Fifth Circuit Reverses Poliner 
 The Medical Peer Review Privilege in Adkins vs. Christie 
 Court Rules in Female Worker’s Favor in Case Involving Leave For Infertility 

 
 

 
Call for Sponsors  
 

We invite you to become a sponsor of the 19th Annual Health Law Symposium Wine & Cheese Networking 
Reception on November 5, 2008 in Baton Rouge.  We have four sponsorships available at $500 each. 
Sponsorships include one complementary registration to the symposium, company’s name listed on 
brochure as event sponsor, company’s name and logo on welcome sign, and a vendor booth at the reception. 
 
More than 50 participants attend the Health Law Symposium each year.  This event attracts healthcare 
attorneys and hospital CEOs from all over the state. It is a wonderful opportunity for you to reach out to 
legal professionals in the healthcare arena.  
 
If you are interested in becoming a sponsor of the 19th Annual Health Law Symposium Wine & Cheese 
Networking Reception, please contact LHA Legal & Governmental Affairs Coordinator Angela Beck at 
abeck@lhaonline.org or (225) 928-0026.    
 
The Balance of Leadership in Peer Review 
BY JENNIFER DECUIR 
 

Physicians and hospitals are paying attention to a recent decision by the Florida Supreme Court to strike 
down a state statute as unconstitutional that granted the boards of two private hospitals almost exclusive 
power to run the hospitals’ affairs.  In Lawnwood Medical Center, Inc. v. Seegar, Fla., No. SC07-1300, 
8/28/08, the Florida Supreme Court found that the St. Lucie County Hospital Governance Law (HGL) 
violated article III, section 11(a)(12), of the Florida constitution as granting a “privilege to a private 
corporation.”  In its opinion, the court explained that the Florida constitution prohibits special laws granting 
rights, benefits, and advantages to a corporation, and the term privilege is not limited to economic benefit or 
favoritism.  The court concluded that in the case of Lawnwood Medical Center the previously existing 
Medical Staff Bylaws established a framework for cooperative governing in which the medical staff played 
an important role in the recommendation of candidates for appointment and credentialing, peer review, and 
decisions on contract-based services.  The framework for governing, and the medical staff’s important role 
in it pursuant to the bylaws, was altered by the HGL in a manner favorable to the Board of Lawnwood 
Medical Center by the many rights conferred on the corporation, in which the HGL essentially gave the 
Board plenary power to take independent action in these areas.  At a minimum, these multiple facets of the 
HGL granted Lawnwood a right and placed it in an advantageous position - one that it did not possess 
before the law was enacted. 
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provisions for immunity under HCQIA, 42 USC §11112(a): (1) Were the actions taken in the reasonable 
belief that they furthered quality healthcare? (2) Was there a reasonable effort to obtain the facts? (3) Were 
adequate notice and hearing procedures afforded to the affected physician? (4) Did the defendants 
reasonably believe that their adverse action was warranted by the facts known? 
 
The Fifth Circuit found that the reasonableness requirement was intended to create an objective standard of 
performance, rather than a subjective good faith standard, thus the good or bad faith of the reviewers was 
irrelevant.  In addition, the court clarified that the reasonable belief standard of HCQIA is satisfied if the 
reviewers, with the information available to them at the time of the professional review action, would 
reasonably have concluded that the action would restrict incompetent behavior or would protect patients.  
Thus, the Act does not require an actual improvement of the quality of healthcare, nor does it require that 
the conclusions reached by the reviewers are, in fact, correct. 
 
The Fifth Circuit also clarified that HCQIA immunity is not coextensive with compliance with an individual 
hospital’s bylaws.  Rather, the Act imposes a uniform set of national standards.  If the peer review action 
complies with the standards, a failure to comply with hospital bylaws does not defeat the hospital’s peer 
reviewer’s right to HCQIA immunity from money damages. 
 
Finally, the Court emphasized that HCQIA immunity only extends to money damages.  It acknowledged 
that alternative remedies such as injunctive or declaratory relief are available to physicians in the event of 
unjustified or malicious peer review.  
 
The Fifth Circuit’s Poliner decision should reassure hospitals that even if its bylaws are not followed 
exactly, HCQIA immunity can still be available.  Further, the ruling confirms that in peer review matters, 
regardless of allegedly “evil motives” of peer reviewers, a court’s overriding concern is whether those 
participating in the proceeding behaved in an objectively reasonable manner to reach an objectively 
reasonable determination at the time they took the action at issue.  It matters not whether, in hindsight, the 
peer review determination was actually correct.    
 
Ms. Grey is a partner and Ms. LaNasa is an associate in the healthcare section of Breazeale, Sachse and 
Wilson, LLP in Baton Rouge. 
 
The Medical Peer Review Privilege in Adkins v. Christie 
BY CONRAD MEYER AND LAUREN VENTURATOS 
 

Last year, in Adkins v. Christie, 488 F.3d 1324 (11th Cir. 2007), the Eleventh Circuit joined the Seventh and 
Fourth Circuits by rejecting the application of a state medical peer review privilege in federal civil rights 
cases. See Virmani v. Novant Health Inc., 259 F.3d 284 (4th Cir. 2001); Mem’l Hosp. for McHenry County 
v. Shadur, 664 F.2d 1058 (7th Cir. 1981).  In Adkins, an African-American staff physician with privileges at 
the Houston Medical Center (HMC) claimed that HMC and several HMC physicians discriminated against 
him based on his race in their implementation and utilization of HMC’s peer review and physician 
disciplinary process.   
 
As part of his claims, Adkins alleged that HMC deliberately mishandled the care of one of his patients and 
later used this case as grounds to begin peer review of his practices, leading to an inaccurate determination 
regarding his care of the patient and disproportionately harsh penalties, including his suspension and 
termination. 

 
During discovery, Adkins requested documents relating to peer review of all physicians at the hospital 
during the seven years he was a member of the hospital staff.  In response, the defendants sought a 
protective order arguing that the documents sought were protected by the Georgia medical peer review 
privilege.   
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The Eleventh Circuit reversed the district court decision, which recognized the medical peer review 
privilege, holding that “the medical peer review process does not warrant the extraordinary protection of an 
evidentiary privilege in federal civil rights cases.”  Guided by the Supreme Court’s decision in Jaffe v. 
Redmond, 518 U.S. 1 (1996), the Eleventh Circuit weighed the parties’ competing needs to determine if the 
privilege was applicable in federal civil rights cases and considered four factors set forth in Jaffe, including 
(1) the needs of the public good; (2) whether the privilege is rooted in the imperative need for confidence 
and trust; (3) the evidentiary benefit of the denial of the privilege; and (4) consensus among the states. 

 
The defendants argued that the privilege supported the public good and that the absence of the privilege 
would encourage supervising physicians to be less candid in their performance evaluations, thereby causing 
the quality of oversight and healthcare itself to suffer.  The court agreed that the recognition of the privilege 
would support important interests, such as vigorous oversight of physician performance, but found that this 
interest did not outweigh the plaintiff’s right to discover evidence essential to his discrimination claims. 

 
While the court acknowledged that a medical peer review privilege is recognized in all fifty states and the 
District of Columbia, it also found that the state statutes creating the privilege were primarily concerned 
with balancing the need for confidentiality in peer review with a plaintiff’s access to evidence in a medical 
malpractice suit.  The Eleventh Circuit stated that a plaintiff’s interests in a civil rights suit were markedly 
different from those in a malpractice case and required a different analysis.  In Adkins’ case, his claims 
were based on alleged racial discrimination within the peer review process itself.  The court stated that the 
“only way that Adkins [could] demonstrate the existence of disparate treatment in his case . . . [was] to 
compare his peer review with the peer review files of other physicians at HMC.”  In addition, the Eleventh 
Circuit held that the production of records should not be limited only to physicians in the same department 
as Adkins.  The court held that Adkins was entitled to compare his treatment with the general standard for 
all hospital physicians to establish that his punishment was excessive. 

 
The court noted that its decision not to recognize the privilege did not inevitably lead to a complete lack of 
protection for the documents at issue.  The court stated that in the absence of the privilege, a district court 
retains its authority to protect a hospital’s interests by issuing protective orders, supporting confidentiality 
agreements, and conducting in-camera reviews of the documents prior to disclosure. 
 
By choosing not to recognize the privilege, the Eleventh Circuit exposed medical peer review records to 
disclosure in federal civil rights suits.  The Adkins decision leaves the amount of protection afforded 
medical peer review records to the discretion of the district courts, which are charged with the duty of 
applying discovery safeguards to ensure that the lack of privilege does not lead to the unnecessary 
disclosure of all aspects of these confidential records.  Given the discretion left to the federal trial court, 
hospitals are faced with the reality that portions of these now discoverable records may end up as admissible 
evidence in the trial record. 
 
Conrad Meyer and Lauren Venturatos are attorneys in the healthcare section of Chaffe McCall, L.L.P. in 
New Orleans. 
 
Court Rules in Female Worker’s Favor in Case Involving Leave For Infertility 
BY BEN BANTA AND CLAIRE MCDANIEL 
 

For women in the workplace, taking time off for pregnancy, child birth, and other related medical 
procedures is a constant struggle.  Thanks to federal legislation such as the Family and Medical Leave Act 
(FMLA) and the Pregnancy Discrimination Act (PDA), women are afforded more flexibility and legal 
protection on the job to take time off and bear children.  Currently, however, women are battling for legal 
protection on the job for potential conception and infertility treatment. Women who are infertile and opt for 
treatment procedures to conceive are conflicted between the time-consumption for these procedures and 
their work schedules.  The Wall Street Journal recently reported that women in the workplace are worrying 


